2™ June 2009
Prishtiné/Pristina
Ap.-Kz No. 465/2008

THE SUPREME COURT OF KOSOVO

Composed by the following Judges

MARIA GIULIANA CIVININI Presiding Judge, SC EULEX Judge
EMILIO GATTI Member, SC EULEX Judge
FEJZULLAH HASANI Member, SC Judge

ZAIT XHEMAJLI Member, SC Judge

AVDI DINAJ Member, SC Judge

In the case against the accused:

IDRIZ GASHI, also known as Galani, born on 1 May 1960 in Lutoglav, Kosovo
Albanian, father’s name Bajram, mother’s name Hanife (nee Xhurxhevic), last residence
in Malo Sweden, economic consultant, married, three children, in detention since 12
October 2006, currently housed in Dubrava Detention Centre, charged with committing
War Crimes Against the Civilian Population, as defined in article 142 of the Criminal

Code of Socialist Federal Republic Yugoslavia (hereinafter referred to as “CC SFRY™),

Deciding upon the appeals filed by the defense counsels Tome Viktor Gashi and Zeqir
Berdyna against the Verdict of the District Court of Pejé&/Pec dated 22 June 2007, P. No.

537/2007, finding the defendant guilty of having committed the criminal offence of war

crimes in violation of Article 142 of the CC SFRY, for which he was convicted to a

punishment of 15 years of imprisonment,




after having held a public hearing on 2 June 2009 at the presence of the accused, his
defense counsels, the EULEX Public Prosecutor Anette Milk and the local Public
Prosecutor Zyhra Ademi;
after the panel’s deliberation and voting held on 2 June 2009;

issues the following

RULING

The appeals filed in the interest of the defendant Idriz Gashi are partially
GRANTED.

The Verdict of the District Court of Pejé/Peé dated 22 June 2007, P. No. 537/2007, is

annulled and the case shall be referred to the same District Court for re-trial.

The costs of the second instance proceeding will remain in charge of the State

Budget.

This decision may be reported in the media pursuant to article 391 paragraph 6 of

the Kosovo Code of Criminal Procedure (hereinafter referred to as “KCCP”).

With a separate ruling is decided about the detention on remand for the defendant,

according to articles 393, par. 1, and 278 of the KCCP.

REASONING

Procedural history

On 30.09.2005 an investigation was initiated against the defendant Idriz Gashi.




by UNMIK Judges; on 2.10.2006, Idriz Gashi was transferred to Kosovo by the Swedish
authorities, where he was placed in detention on 10.12.2006.

On 08.02.2007 an indictment against the defendant was filed in the District Court of
Pejé/Pe¢, charging him with War Crimes against the Civilian Population, as defined in
article 142 of the CC SFRY, and Aggravated Murder as per article 30, par. 2, items 1, 3
and 5 of the Criminal Code of Kosovo.

On 23.03.2007 the indictment against the defendant was confirmed for the first count and
not confirmed for the second one.

On 22.06.2007 the defendant was found guilty by the District Court of Pejé/Peé and
convicted to a prison term of 15 years.

An appeal against this judgment was filed on 19.08.2007 by defense counsel Tome Gashi
and on 22.08.2007 by defense counsel Zeqir Berdyna on the grounds of: essential
violation of the criminal procedure; violation of the criminal law; erroneous verification
or incomplete factual status, and decision regarding the criminal sanctions.

On 16.01.2009 the Office of the Public Prosecutor of Kosovo filed its opinion and motion
in response to the appeals, moving “the Supreme Court to find that the defendant’s appeal
is meritorious and founded and to return the proceeding for retrial”. During the session
of 2 June 2009 the Public Prosecutor modified the conclusion asking the Supreme Court
to reject the appeals and to confirm the verdict of the District Court of Pejé/Peé dated 22
June 2007, P. No. 537/2007.

Motivation

Lawful composition of the first instance panel under article 403 paracraphs 1 and 2

KCCP

In the appeal, the defense counsel claims that one of the members of the District Court

trial panel, Judge Sudan Gorani, has suffered from a psychic disorder which prevented

him from properly performing in his capacity of Judge during the court proceedings




case The procedure for seeking the disqualification of a judge is set forth by article 40,
par. 3 KCCP, pursuant to which the party is bound. The request for the disqualification
of the abovementioned judge should have been submitted “before the commencement of
the main trial” (article 42, par. 2); having failed to submit such request within the legal
deadline, the defendant has waived his right to seek the disqualification of the first
instance panel’s judge. This conclusion is confirmed by the provisions of article 403, par.
1, no. 2) which states that: there is a substantial violation of the provisions of criminal
procedure (on the base of which a judgment may be challenged) if “a judge ... who
should be excluded from participation in the main trial participated therein (article 40,
paras 1 and 2 of the present Code)”; excluding the hypothesis foreseen by par. 3 of the

same article, to which the counsel refer in the appeal.

Unlawfulness of the testimony of witness Avni Krasniqi

It is stated in the appeals that the verdict was brought in violation of article 403, par. 1,
item 8 of the KCCP in relation to the testimony of the witness Avni Krasniqi.

The defense counsels are mainly stating that the testimony of this witness should have
been considered inadmissible by the trial panel because he was initially interrogated by
the Public Prosecutor as a suspect and, furthermore, because he is the brother of the late
Mete Krasniqi, who, in view of the defense, is the person who killed the victim Sanje
Balaj.

The exception was raised during the main trial in first instance (see minutes of the
hearing 16.05.2007, page 3/1572 of the case file) and was decided by the panel with the
following ruling: “After having heard the observations of the Defense Counsel and the
Public Prosecutor, the factual situation is as follows: there was an investigation initiated
against Avni Krasnigi in January 2006. According to the procedural code, an
investigation lapses after six months if no motion is presented for extension. In the
present case, there was no such motion for extension and therefore the Panel concludes
that at present there is no ongoing investigation for any offence against Avni Krasniqi.
Under the PCPCK, a cooperative witness is somebody against whom there jg}h;%bg a
criminal proceeding. Such is not the case here. Therefore the Panel ru att Ayl

Krasniqi is not in the position of a cooperative witness or protected witnés




The Supreme Court observes:

a)

b)

It is a fact that on 13 January 2006 a ruling initiating an investigation against Avni
Krasniqi was filed (he was interviewed and questioned as a suspect on 30
January; see records of suspect examination, page 128) and that after the six
months term established by the code for completing the investigation had lapsed,
the Prosecution Office did not undertake any of the alternative actions which,
according to the law, should follow (i.e. no request for extension of investigation
nor for confirmation of indictment was filed; the termination of the investigation
has never been notified to the injured party nor the pre-trial judge has been
informed ex article 224, par. 2 of the KCCP).

The KCCP sets up a clear and detailed discipline for the duration and termination
of an investigation: b/) “If the investigation is not completed within a period of
six months, the public prosecutor shall submit to the pre-trial judge a written
application ... for an extension of the investigation.” (article 225, par. 1); b2) if
the public prosecutor terminates the investigation based on article 224, par. 1, he
“shall within eight days ... notify the injured party of this fact and the reasons for
this ...” and “shall immediately inform the pre-trial judge about the termination of
the investigation” (article 224 par. 2); b3) if the investigation has been completed,
the public prosecutor shall file an indictment (art. 304); no final term (but the
period of statutory limitation) is established for the accomplishment of this due
activity.

The assumption that an investigation is implicitly terminated after the 6-months
term has expired (as submitted by the Prosecutor and accepted by the first
instance Court) is without legal basis. It may be discussed (and actually
conflicting decision are issued on the point by pretrial judges and District Courts;
see DC of Prishtina, Kp. N. 81/2009, 12.03.2009 and Kp. N. 196/2009,
06.06.2009, DC of Mitrovica, Kp. N. 116/2009, 01.06.2009) if, based on article
225 of the KCCP, the application to extend an investigation must be filed while

principles of articles 94 and 95 of the KCCP; what is surc}.ffg3 f
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the 6-months term does not mark the termination of tg\@ ion,
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rather calls for the positive action of the Prosecutor pursuant to article 224, but the
case remains pending and the Public Prosecutor may file an indictment at any
time (with the only limit of the statutory limitation)

d) It’s true that article 299 of the KCCP states that “the Public Prosecutor MAY
make a written application to a court for an order declaring a person to be a
cooperative witness...” but it is evident that, if he wants to present such a witness
in the Court, he has to follow the legal procedure.

e) Therefore, the District Court of Pejé/Peé incurred in a substantial violation of the
provisions of criminal procedure when it declared that there was “no ongoing
investigation” and that Avni Krasnigi was not “somebody against whom there
might be a criminal proceeding”. Avni Krasnigi still had the status of suspect as
possible co-perpetrator or for giving assistance to the crime allegedly committed
by Idriz Gashi; even if he had not been formally declared “cooperative witness”,

he should not have given evidence as an “ordinary witness”.

Usability of the testimony/statement of Avni Krasniqi

The KCCP leaves to the Judge the duty to evaluate the admissibility and probabative
value of the evidence. The general rule under the KCCP is that the Court shall have the
authority to assess freely all evidence submitted in order to determine its relevance and
admissibility (article 152, par. 2 of the KCCP). According to article 153, “Evidence
obtained in violation of the provisions of criminal procedure shall be inadmissible when
the present Code or other provisions of the law expressly so prescribe.”.

The Code doesn’t prescribe the sanction of inadmissibility for the violation of the rules
on cooperative witnesses. Therefore the testimony is admissible and the statements of
witness Krasniqi may be used as evidence. This does not mean that the abovementioned
violation is without legal consequences.

Article 157, par. 4 of the KCCP states that “The court shall not find any person guilty

based solely on the evidence of testimony given by the cooperative witness.”




[

testimony given by somebody (suspect or defendant) declared cooperative witness by the

court (article 298 and followings).

On the point the Court observs:

)

2)

3)

The testimony of a co-perpetrator presents two problematic profiles: /a) the duty
to tell the truth conflicting with the self incriminatory statements which may be
given during the testimony; subordinately the possibility to use the self-
incriminatory statements against; /b) the credibility of the witness who, being
interested in avoiding responsibility, may take the opportunity to exaggerate the
responsibility of the co-perpetrator in order to obliterate his own contribution to
the criminal offence.

The rule of judgment stated by article 157, par. 4 is aimed to minimize the two
underlined problems, protecting at the same time the right to a fair trial for the co-
perpetrator (article 6 European Court of Human Rights) and the correct logical
proceeding followed by the court.

The principle of not contradiction and the interpretative rule based on the «
Sortiori reasoning impose the application of this rule of judgment to the case of
the suspected/defendant heard as “normal witness”; if the Court shall apply article
157, par. 4 to the hypothesis of a witness formally declared “cooperative”,
pursuant to a correct application of articles 298 through 303 of the KCCP, with
stronger reasons (a fortiori), it shall apply the same rule in the case of violation of

the discipline on cooperative witness.

Determination of material facts and evaluation of Avni Krasnigi testimony in the first

instance decision

Idriz Gashi is accused of having committed the criminal offence of war crimes against the

civilian population (article 142 of the CC SFRY) in August 1998, during the period of the

internal armed conflict in Kosovo, as described in the Public Prosecutor’s request for




She was then taken by Idriz Gashi ... and Avni Krasnigi to a wooded area known locally
as “Lugu I Isufit” where the defendant Gashi then shot her to death. Idriz Gashi accused
Sanije Balaj of being in complicity with the enemy Serbian forces».

The material facts have been determined by the judgment of the District Court of
Peja/Pe¢ as following.

In the morning of 12 August 1998 the victim Sanije Balaj, a Kosovar Albanian female,
was traveling on her way to Pejé&/Pec, accompanied by her cousins Hazir Balaj, Hamdi
Balaj and the child Defrim Balaj. The car was driven by one of the males when it was
stopped at a KLA check-point in the village of Baran. The victim was brought to the
neartby KLA headquarters. After being briefly questioned by the KLA operations
commander Cufl Krasniqi, she was released. Immediately after, she was interviewed by
the defendant Idriz Gashi, who was a KLA officer at that time. The defendant searched
through the belongings of the victim and found in her handbag an address book
containing, among others, the name of a Serbian person. The defendant then claimed that
the victim Sanije Balaj was a Serb collaborator and ordered the KLA military police
officer Avni Krasniqi to take her to the headquarters in Gllogjan. Thereafter the victim
Sanije Balaj together with Avni Krasniqi and Idriz Gashi left in a car driven by Avni
Krasniqi. When they reached the wooded area known as “Lugu I Isufit” located near the
village of Vranoc, Idriz Gashi instructed Avni Krasnigi to stop the car. The defendant
directed the victim into the wood and shot her to death. Afterwards the defendant
returned to the car and ordered Avni Krasniqi to drive him back to Baran and threatened
him to remain silent about what had just occurred. Later that day the defendant ordered
Avni Krasniqi to return with him to the same spot where the killing occurred, in order to
bury the corpse of the victim. At that time a group of people, including Ahmet Ukaj,
Hysen Ukaj, Sokol Tolaj, Zymber Hasanaj and the child Durim Hasanaj went to “Lugu I
[sufit” to find out what happened. Idriz Gashi, armed with an AK 47 weapon, ordered
Ahmet Ukaj, a military policeman, to assist Avni Krasniqi in the burial of the dead body.
The defendant explained to Ahmet Ukaj that he killed the girl because she was spying for
the Serbs and told him about a notebook of hers which contained Serb names; Three days
{7 Toger” Balap),

later the defendant instructed Avni Krasniqi to assist a KLA soldier I

and two other individuals in locating the body of the victim in order td.s
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location in “Lugu I Isufit”. The remains of the body were recovered in Gllogjan, where
the corpse was dumped into a nearby canal, together with 39 other bodies the following
month, but not ultimately indentified until May 2007.

This reconstitution of material facts — particularly the crucial ones, from the moment the
two leave with the victim to the return to the crime place for burying her - is mostly based
on Avni Krasnigi’s statements (see minutes of the main trial, 16.05.2007, page 1572
following).

The Court has broached the argument of the credibility of the witness giving a
tautological answer to the question. After having stressed that the possibility the witness
was lying to minimize his own role in the crime, it stated that this “does not destroy the
general credibility of the witness”, the first instance judge simply affirms: “After
analyzing the totality of the evidence of Avni Krasniqi, the Trial Panel concluded that his
evidence, as it relates to the actions attributable to the defendant, was credible and the
Panel acted on it as it considered that evidence commands complete trust and confidence
and the Trial Panel was satisfied that the witness was speaking the truth.”.

To corroborate Krasniqi’s evidence, the first instance Court mentions: A) the defendant’s
own admission, B) the statements of Durim Hasanaj, C) the lack of any alibi to the
contrary.

As for evidence A), it has to be noticed that the defendant never admitted to have taken
part in the murder. The witnesses Zymer Hasanaj and Hysen Ukaj have declared (see
minutes of the main trial, 17.05.2007) that a man who declared to be Galani said “I have
killed”. The statement cannot be considered a conclusive evidence taking in consideration
that the identification of the defendant as the man who spoke them in the dusk is at least
doubtful (see inter alia: Ahmet Ukaj, page 1652: answering to a defendant’s question
“Actually T don’t remember having identified you as the person you are today but I
remember that person was having a beard.”; Hysent Ukaj, page 1641: “You had a beard

but [ don’t recognize you”).

As for evidence B), the testimony of Durim Hasanaj (a 8 years old child at that time, that




he remained in the car waiting for Galani return) and Hasanaj statements has not been
explained; on the other side, it has not been evaluated the fact that the young boy didn’t
recognize the defendant as one of the two men he saw drawing the woman in the forest.
The consequence is that only Krasnigi’s statement remains to support the conclusion that
the other man was really Idriz Gashi.

As for evidence C), it is related to a secondary factual element upon which a presumption
may be base in presence of other evidence (of primary or secondary facts) converging

towards the same evidentiary result.

Based on article 427, par. 2 to be read in connection with article 403, par. 2 of the KCCP,
it can be concluded that the first instance Court committed a substantial violation of the
procedural rules by accepting the testimony of a suspect without the formality set forth
for cooperative witnesses and leaving aside the rule of judgment established by article
157, par. 4 of the KCCP. The result is also an incomplete determination of the factual

situation.

For these reasons, based on article 25, par. 1, sub-par. 1; article 26, par. 1; article 420,
par. 1, sub-par. 3; article 424, par. 1 of the KCCP this Supreme Court decides that the
Verdict of the District Court of Pejé/Pe¢ dated 22 June 2007 (P. No. 537/2007) is
annulled and the case shall be referred to the same District Court for re-trial (in

compliance with articles 428 and 429 of the KCCP).

The costs of the second instance proceeding will remain in charge of the State Budget,

pursuant to articles 99 and following of the KCCP.

With a separate ruling a decision on the status of the defendant has been adopted putting

him in house detention in order to ensure his presence to attend the res




This Decision is rendered by the Supreme Court of Kosovo
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2 gershor 2009
Prishtiné/Pristina
Ap.-Kz Nr. 465/2008

GJYKATA SUPREME E KOSOVES
Pérbéré nga gjyqtarét e méposhtém:

MARIA GIULIANA CIVININI Kryetar i Trupit Gjykues, GJS gjyqtar i EULEX - it

EMILIO GATTI Anétar, gjyqtar I GJS
FEJZULLAH HASANI Anétar, gjyqtar I GJS
ZAIT XHEMAJLI Anétar, gjyqtar [ GJS
AVDI DINAJ Anétar, gjyqtar I GJS

Né léndén kundér té akuzuarit:

IDRIZ GASHI, gjithashtu i njohur si Galani, lindur mé daté 1 maj 1960 né Lutoglav,
kosovar shqiptar, emri i babait Bajram, emri i nénés Hanife (mbiemri i vajzérisé
Xhurxhevic), adresa e fundit Malo Sweden, késhilltar ckonomik, i martuar, tre fémijé, né
paraburgim g€ nga 12 tetor 2006, aktualisht né Qendrén e Paraburgimit Dubravé, i
akuzuar pér Krime Lufte Kundér Popullatés Civile, si¢ parashihet nga Neni 142 i Kodit
Penal t& Republikés Federale Socialiste té Jugosllavisé (mé poshté “KP RFSJ™),

Gjaté marrjes sé vendimit mbi ankesat e parashtruara nga avokatét mbrojtés Tome Viktor

Gashi dhe Zeqir Berdyna kundér vendimit té Gjykates sé Qarkut né Peje mé daté 22

me 15 vjet burgim;



pas mbajtjes sé seancés publike mé 2 gershor 2009 né prani té t& akuzuarit, avokatéve té
tij mbrojtés, Prokurorit Publik t&¢ EULEX-it Anette Milk dhe Prokurorit Publik Vendor
Zyhra Ademi;

pas shqyrtimit pér marrjen e vendimit dhe votimit nga Trupi Gjykues mé 2 gershor 2009;

léshon si né vijim

AKTVENDIM
Ankesat ¢ parashtruara né interes té té pandehurit Idriz Gashi PRANOHEN

pjesérisht.

Vendimi i Gjykatés sé Qarkut né Pejé, mé datén 22 gershor 2007, P. Nr. 537/2007,
anulohet dhe lénda kthehet né té njejtén Gjykaté Qarku pér rigjykim.

Shpenzimet e procedurés sé Gjykatés sé Shkallés sé Dyté mbeten né barré té

buxhetit té Shtetit.

Ky vendim mund t’u raportohet mediave né pajtim me Nenin 391, paragrafi 6, té

Kodit té Procedurés Penale té Kosovés (mé poshté “KPPK™).

Né lidhje me paraburgimin pér té pandehurin do té merret njé vendim i ve¢anté, né

pajtim me Nenin 393, par. 1 dhe 278, KPPK.

ARSYETIMI

Historiku procedural

Hetimi kundér & pandehurit Idrnz Gashi ka filluar mé 30.09.2005.

M¢ 03.05.2006 1 pandehuri u arrestua nga autoritetet suedeze né Suedi, vendbanimi i tij i




dhe Vrasje e Réndé né bazé t& Nenit 30, par. 2, pikat 1, 3 dhe 5 t& Kodit Penal té
Kosovés.

Mé 23.03.2007 aktakuza kundér t& pandehurit u konfirmua vetém pér akuzén e paré dhe
jo pér t& dytén.

Mé 22.06.2007 i pandehuri u shpall fajtor nga Gjykata ¢ Qarkut Pejé/Pec¢ dhe u dénua me
15 vjet burgim.

Kundér kétij vendimi, avokati mbrojtés Tome Gashi parashtroi ankese mé 19.08.2007
dhe Zeqyr Berdyna mé 22.08.2007. Bazat e kwtyre ankesave ishin: shkelje thelbésore ¢
procedurés penale; shkelje e ligjit penal; vértetim i gabuar dhe jo i ploté i gjendjes
faktike, dhe vendimi mbi sanksionet penale.

Mé 16.01.2009 Zyra e Prokurorisé Publike t& Kosovés parashtroi opinionin dhe kérkesén
e saj né pérgjigie t& ankesave, duke paraqitur propozimin qé “Gjykata Supreme té
vlerésojé ankesén e té pandehurit si té bazuar e t€ drejté dhe t& kthejé procedurén pér
rigiykim”.  Gjaté seancés sé datés 2 gershor 2009 Prokuroria Publike e ndryshoi
konkludimin dhe i kérkoi Gjykatés Supreme qé t& refuzonte ankesat dhe t& konfirmonte

vendimin e Gjykatés sé Qarkut té Pejés /Pe¢ t€ datés 22 gershor 2007, P. Nr. 537/2007.
Motivimi

Pérbéria ligjore e trupit gjvkues té shkallés sé paré né pajtim me nenin 403 paragrafét 1

dhe 2 KPPK

N& ankesé, avokati mbrojtés pretendon se njéri nga anétarét e trupit gjykues té Gjykatés
sé Qarkut, gjyqtar Sudan Gorani, vuante nga ¢rregullime psikike té cilat nuk e kané lejuar
qé t& pérmbushte si¢ duhet funksionet e tij si gjyqtar gjaté procedurés gjyqésore.

Paaftésia e njé gjyqtari pér t& pérmbushur funksionet e tij né ményré te duhur (pér arsye
paragjykimi, konflikte interesash, ¢rregullime psikike ...) e bén até té papérshtatshém dhe

kjo shkel parimin e paanshmérisé sé tij né shqyrtimin e léndés .

Procedura mbi pérjashtimin e njé gjyqtari nga funksioni 1 tij éshté parashikuar nga Neni

(neni 42, par. 2); déshtimi i paraqitjes sé késaj kérkesa brenda af;
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doréhegjen e té drejtés nga ana e té pandehurit pér t€ kérkuar pérjashtimin e gjyqtarit t&
gjykatés sé shkallés sé paré. Ky pérfundim konfirmohet nga dispozitat e nenit 403, par. 1,
nr. 2) ku thuhet se: shkelje esenciale ¢ dispozitave t& procedurés penale konsiderohet
(mbi bazén e t& cilit njé vendim mund t¢ kundérshtohet) nése “njé gjyqtar ... i cili dubet
té pérjashtohet nga pjesémarrja né shqyrtimin kryesor (neni 40, paragrafét 1 dhe 2 i kétij
Kodi)”; duke pérjashtuar hipotezén e paraparé nga paragrafi 3 1 t& njejtit Nen, t& cilit 1

referohet avokati né ankesén e tij.

Paligishméria e déshmisé sé déshmitarit Avni Krasniqi

Né ankesat e béra thuhet se vendimi éshté marré né shkelje t& Nenit 403, par. 1, pika &,

KPPK lidhur me déshminé e déshmitarit Avni Krasnigi.

Avokatét mbrojtés thoné kryesisht se déshmia e kétij déshmitari duhet t€ ishte
konsideruar e papranueshme nga Trupi Gjykues sepse né fillim ai &shté marré né pyetje
nga Prokurori Publik si i dyshuar dhe pér mé tepér, sepse ai éshté véllai 1 t&€ ndjerit Mete
Krasnigi, i cili, sipas viktimés, éshté personi qé ka vrar¢ vikimén Sanje Balaj.

Ccéshtja e pérjashtimit éshté ngritur gjaté shqyrtimit kryesor né Gjykatén e Shkallés sé
Paré (shih proces-verbalin e seancés sé datés 16.05.2007, fage 3/1572 t& dosjes s¢ 1éndés)
dhe trupi Gjykues mori vendimin si vijon: “Pasi dégjuam vérejtjet e Avokatit Mbrojtés
dhe Prokurorit Publik, gjendja faktike éshté si mé poshté: né janar 2006 filloi njé hetim
kundér Avni Krasnigit. Sipas kodit t& procedurés, hetimi pushon pas gjashté muajsh nése

nuk éshté paraqitur kérkesé pér zgjatje. N& rastin né fjalé njé kérkese e tillé pér zgjatje

nuk &shté paraqitur dhe pér kété arsye, Trupi Gjykues arrin né pérfundimin se aktualisht
nuk ka ndonjé hetim pér ndonjé vepér kundér Avni Krasniqit. Sipas KPPPK-sé,
déshmitar bashképunues éshté ai ndaj t& cilit mund té keté njé proceduré penale. Kétu
nuk kemi t& b&jmé me njé rast t& tillé. Pér kété arsye, Trupi Gjykues vendos se Avni
Krasnigi nuk mund té konsiderohet si déshmitar bashképunues apo déshmitar i mbrojtur”.
Gjykata Supreme vé né pah:
a) Bshté fakt se mé 13 janar 2006 éshté [éshuar njé vendim pér hetim kundér Avni
Krasniqit (ai u morr né pyetje si i dyshuar mé 30 janar. Shih proces-verbalin ¢

marrjes né pyetje té t& dyshuarit, fage 128) dhe pas pérthndi@ﬁﬂ? 3@@434%?3&\5
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b)

d)

ndérmori asnjé veprim alternativ, i cili sipas ligjit, duhej t€ vijonte (p.sh. nuk
éshté paraqitur asnjé kérkesé pér zgjatjen e hetimit apo kérkes€ pér konfirmimin e
aktakuzés. Pérfundimi i hetimit nuk 1 éshté trasnmetuar palés sé démtuar apo
Gjyqtarit t& Procedurés Paraprake, ex Neni 224, par. 2, KPPK).

KPPK-ja parasheh njé disipling té qarté dhe t€ detajuar né lidhje me kohézgjatjen
dhe pérfundimin e njé hetimi: 5/) “nése hetimi nuk pérfundon brenda periudhés
gjashté mujore, prokurori publik i paraget Gjyqtarit & Procedurés Paraprake njé
kérkesé me shkrim ... pér zgjatjen e hetimit.” (Neni 225, par. 1); b2) nése
prokurori publik pérfundon hetimin sipas Nenit 224, par. 1, ai “njofton brenda teté
ditésh.... palén e démtuar mbi kété dhe arsyet pér két€ ...” dhe “njofton menjéheré
Gjyqtarin ¢ Procedurés Paraprake mbi pérfundimin e hetimit” (Neni 224 par. 2);
b3) nése hetimi ka pérfunduar, Prokurori Publik ngre aktakuzén (Neni 304); nuk
éshté vendosur afat kohor (por periudha e parashkrimit) pér kryerjen e kétij
aktiviteti.

Supozimi qé hetimi né pérfundon pas skadimit té periudhés gjashté mujore (si¢
&shté parashtruar nga Prokurori dhe pranuar nga Gjykata e Shkallés s¢ Paré) nuk
ka bazé ligjore. Mund t& diskutohet (né fakt pér kété jané léshuar vendime
kundérshtuese nga Gjyqtaré té Procedurés Paraprake dhe Gjykata t€ Qarkut. Shih
GJQ Prishting, Kp. Nr. 81/2009, 12.03.2009 dhe Kp. Nr. 196/2009, 06.06.2009,
GJQ Mitrovicé, Kp. Nr. 116/2009, 01.06.2009) nése sipas Nenit 225, KPPK,
kérkesa pér zgjatjen e njé hetimi duhet t& parashtrohet kur hetimi éshté akoma né
vazhdim dhe jo pas pérfundimit té tij, sipas parimeve té pérgjithshme t& Neneve
94 dhe 95, KPPK; éshté i sigurt fakti se pérfundimi i periudhés 6 mujore nuk
shénon pérfundimin e hetimit, por né fakt kérkon veprimin e Prokurorit sipas
Nenit 224, por lénda ngelet pezull dhe Prokurori Publik mund t€ ngrejé aktakuzé
né cdo kohé (afati vetém éshté ai i parashkrimit).

Eshté e vérteté se Neni 299, KPPK, parasheh “Prokurori Publik MUND t€

paraqesé njé kérkesé me shkrim gjykatés pér urdhrin pér shpalljen e njé personi si




e) Pér kété arsye, Gjykata e Qarkut né Pejé/Pe¢ ka kryer shkelje esenciale té
dispozitave t&é procedurés penale kur deklaroi se “nuk ka hetim né vazhdim” dhe
se Avni Krasniqi nuk ishte “dikush kundér t& cilit mund t& keté njé proceduré
penale”. Avni Krasniqi kishte akoma statusin e t€ dyshuarit si bashkékryerés i
mundshém apo pér dhénien e ndihmés né kryerjen e veprés penale, e cila
pretendohet si e kryer nga Idriz Gashi; edhe nése ai nuk éshté deklaruar zyrtarisht
si “déshmitar bashképunues”, ai nuk duhet té kishte dhéné déshmi si “déshmitar 1

réndomté”.

Pérdorimi i déshmisé apo deklaratés sé Avni Krasniqit

N& bazé t¢ KPPK-sé Gjykatési ka pér detyré t& vlerésojé pranueshméring dhe vlerén
déshmuese t& provés. Rregulli i pérgjithshém sipas KPPK-s& &shté se Gjykata ka autoritet
pér té& pasur qasje t& liré né t€ gjitha provat e paragitura me géllim pércaktimin ¢
relevancés dhe pranueshmérisé (neni 152, par. 2, KPPK). Sipas nenit 153, “Provat ¢
marra né shkelje t& dispozitave t& procedurés penale jan€ t& papranueshme kur Kodi
aktual apo dispozita té tjera t€ ligjit qartésisht parashkruajné kéte.”.

Ky Kod nuk parasheh sanksion pér papranueshméring mbi shkeljen e rregullave pér
déshmitarét bashképunues. Pér kété arsye déshmia éshté e pranueshme dhe deklaratat e e
déshmitarit mund té pérdoren si prové. Kjo nuk do té thoté se shkelja e lartpérmendur
éshté pa pasoja ligjore.

Neni 157, par. 4, KPPK, “Trupi gjykues nuk shpall diké fajtor bazuar vetém né provén e

deklaratés qé jepet nga déshmitari bashképunues.”

Gjykata Supreme konsideron se déshmia e dhéné nga dikush (i dyshuar apo i pandehur) i
cili duhet t& merret né pyetje sipas formaliteteve t& cilat parashikohen pér déshmitarin
bashképunues (dhe nuk éshté né shkelje t€ Kodit) nuk mund té keté mé tepér vleré
déshmuese sesa déshmia e dhéné nga dikush (i dyshuar apo i pandehur) i shpallur

déshmitar bashképunues nga gjykata (neni 298 dhe nenet né vazhdim).

Né kété piké, Gjykata véren se:
1) Déshmia e njé bashkékryerési paraqet dy tipare problematike 1A
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2)

3)

jepen gjaté déshmisé; varésisht nga mundésia pér té pérdorur deklaratat
vetéinkriminuese kundér; /b) besueshméria e déshmitarit, 1 cili, 1 interesuar pér
t'iu shmangur pérgjegjésisé, mund té shfrytézojé mundésiné pér t¢ zmadhuar
pérgjegjésiné e bashkékryerésit me géllim ménjanimin e kontributit t& tij né
kryerjen e veprés penale.

Baza procedurale ¢ marrjes sé vendimit, Neni 157, par. 4 synon zvogélimin e
problemeve té nénvizuara dhe né té njejtén kohé mbrojtjen e sé drejtés pér njé
gjvkim té drejté pér bashkékryerésin (Neni 6, Gjykata Evropiane pér té Drejtat e
Njeriut) si dhe procedurén e sakté dhe logjike, t& ndjekur nga gjykata.

Parimi 1 pérputhshmérisé dhe rregulli 1 interpretimit bazuar né arsyetim « fortiori
imponon zbatimin e késaj procedure né rastin e t& dyshuarit apo té pandehurit, t&
marré né pyetje si “déshmitaré t€ réndomté”. Nése Gjykata zbaton Nent 157, par.
4 pér hipotezén e déshmitarit t& shpallur zyrtarisht “bashképunues”, né pajtim me
zbatimin e Nenit 298 deri 303, KPPK me arsye mé t€ forta (a fortiori), né rastin e

shkeljes s€ disiplinés mbi déshmitarin bashképunues zbatohet i njejti rregull.

Pécaktimi i fakteve materiale dhe vlerésimi i déshmisé sé Avni Krasniqit né vendimin e

givkatés sé shkallés sé paré

Idriz Gashi akuzohet pér kryerjen e veprés penale t& krimeve t& luftés kundér popullatés

civile (Neni 142, KP RSFJ) né gusht t& vitit 1998, gjaté periudhés sé konfliktit t&

brendshém té armatosur né Kosové, si¢ pérshkruhet né kérkesén e Prokurorit Publik pér

konfirmimin e aktakuzés, daté 08.02.2007 (shih dosjen e léndés, volumi 3, 001239): “né

méngjesin e 12 gushtit 1998, Sanije Balaj, femér shqiptare Kosovare u mor né pyetje nga

anétarét e Ushtrisé Clirimtare té Kosovés (UCK), e cila kishte nén kontroll zonén e fshatit

Barane. Pastaj u mor nga Idriz Gashi ... dhe Avni Krasnigi dhe u dérgua né njé pyll i

njohur nga vendorét si “Lugu i Isufit,” ku i pandehuri Gashi e vrau. Idriz Gashi akuzonte

Sanije Balaj pér bashképunim me forcat armike serbe”.

Faktet materiale jané pércaktuar nga vendimi i1 Gjykatés sé Qarkut né

vijim.
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Né méngjesin e 12 gushtit 1998, viktima Sanije Balaj, femér shqiptare kosovare, po
udhétonte pér né Pejé/Pe¢, e shoqéruar nga kushérinjté e saj Hazir Balaj, Hamdi Balaj
dhe fémija Defrim Balaj. Shoferi i veturés ishte njé nga meshkujt né gastin kur &shté
ndalur né postbliokun e UCK-sé né fshatin Baran. Viktima u dérgua né shtabin mé té
afért t& UCK-sé. Pas marrjes né pyetje shkurtimisht nga Komandanti Operativ 1 UCK-s€,
Cufi Krasniqi, ajo u lirua. Menjéheré pas késaj, ajo u mor né pyetje nga i pandehuri Idriz
Gashi, oficer i UCK-sé né até kohé. I pandehuri kontrolloi gjérat personale t& viktimés
dhe né ¢antén e saj, mes té tjerash gjeti njé bllok adresash, ku gjendej emri i njé personi
serb. [ pandehuri pretendonte se viktima Sanije Balaj ishte bashképunétore € serbéve dhe
urdhéroi oficerin e policisé ushtarake & UCK-s& Avni Krasniqi q¢ ta dérgonte at€ né
shtabin e pérgjithshém né Gllogjan. Pastaj viktima Sanije Balaj sé bashku me Avni
Krasnigin dhe Idriz Gashi u larguan me njé veturé, me shofer Avni Krasnigin. Kur ata tu
afruan pyllit t& njohur nga vendorét si “Lugu i Isufit,” afér fshatit Vranoc, Idriz Gashi
udhézoi Avni Krasnigin té ndalonte veturén. I pandehuri urdhéroi viktimén t€ shkonte
drejt pyllit dhe e vrau. Mé pas, i pandehuri u kthye né veturé dhe urdhéroi Avni Krasnigin
té ktheheshin né Baran dhe e kércénoi t& mos fliste mbi até qé sapo kishte ndodhur. Té
njejtén dité, i pandehuri urdhéroi Avni Krasniqin t€ kthehej me té né t& njejtin vend ku
kishte ndodhur vrasja pér té varrosur viktimén. Né& t& njéjtén koh€, njé grup njerézish,
pérfshiré Ahmet Ukajn, Hysen Ukajn, Sokol Tolajn, Zymber Hasanaj dhe fémijén Durim
Hasanaj shkuan te “Lugu i Isufit” pér t& paré se ¢faré kishte ndodhur. Idriz Gashi, i
armatosur me AK 47, urdhéroi Ahmet Ukajn, polic ushtarak, qé té ndihmonte Avni
Krasniqin pér t& varrosur kufomén. I pandehuri spjegoi Ahmet Ukajt se ai kishte vraré
femrén sepse ajo kishte qené spiune e serbéve dhe i tregoi pér bllokun e adresave té saj
me emra serbé. Tre dité mé voné, i pandehuri udhézoi Avni Krasniqin g€ té€ ndihmonte
ushtarin e UCK-sé Idriz “Toger” Balaj dhe dy individé t& tjeré pér t& gjetur kufomén e
viktimés dhe pér ta larguar nga vendi i quajtur “Lugu i Isufit”. Né muajin vijues, mbetjet
e kufomés u gjetén né Gllogjan, hedhur né njé kanal afér, s¢ bashku me 39 kufoma té
tiera, por nuk u identifikuan deri né maj t€ vitit 2007.

Rindértimi i fakteve materiale - né vecanti té atyre shumé t& réndésishme, nga mo; 11
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t’a varrosur — bazohet kryesisht né deklaratat e Avni Krasniqi (shih proces-verbalin e
shqyrtimit kryesor 16.05.2007, fagja 1572 e né vazhdim).

Gjykata ceku argumentin e besueshmérisé sé déshmitarit duke i dhéné pyetjes pérgjigje
tautologjike. Duke theksuar mundésingé se déshmitari mund t€ kishte génjyer pér (€
minimizuar rolin e tij né kryerjen e kétij krimi, ajo deklaroi se kjo “nuk rrézon
besueshmériné e pérgjithshme té déshmitarit”, gjykata e shkallés s€ paré thjesht pohon:
“Pas analizés s& déshmisé né térési t& Avni Krasnigit, Trupi Gjykues konkludon se
déshmia e tij né lidhje me veprimet qé i atribuohen t& pandehurit ishte e besueshme dhe
Trupi Gjykues veproi né kété ményré meqénése konsideroi se déshmia imponon besim té
ploté dhe Trupi Gjykues ishte i kénaqur me faktin se déshmitari tha t& vértetén”.

Pér t& konfirmuar déshminé e Krasnigit, Gjykata e Shkallés sé Paré theksoi: A) pohimin
nga ana e veté té pandehurit, B) deklaratat e Durim Hasanaj, C) mungesén e alibisé pér té
kundértén.

Pérsa i pérket provés A), duhet ¢ vérehet se i pandehuri nuk ka pranuar kurré
pjesémarrjen e tij né vrasje. Déshmitari Zymer Hasanaj dhe Hysen Ukaj kang deklaruar
(shih proces-verbalin e shqyrtimit kryesor, 17.05.2007) se njé burré i cili ka deklaruar té
jeté Galani ka théng “Kam vraré ”. Deklarata nuk mund t€ konsiderohet si prové bindése
duke pasur parasysh faktin se identifikimi i t& pandehurit si personi q¢ ka folur me ta né
muzg &shté té paktén i dyshimté (see inter alia: Ahmet Ukaj, fage 1652: né pérgjigjen e
pyetjes nga i pandehuri “Né fakt nuk mé kujtohet té ju kem identifikuar si personi 1
pranishém sot kétu por mé kujtohet se ai person kishte mjekér.”; Hysen Ukaj, fage 1641:
“Ju kishit mjekér por tani nuk ju njoh”).

Pérsa i pérket provés B), déshmia e Durim Hasanaj (né até koh¢ fémijé 8 vjegar, 1 cili
ishte né zoné duke kullotur bagétité dhe kishte paré viktimén té dérgohej me forcé né pyll
nga dy burra dhe menjéheré pas késaj kishte dégjuar njé apo dy krisma armésh) éshté
pérdorur pér té nbéshtetur déshmité e Krasnigit né ményré kontradiktore. Nga njéra ané
konflikti mes Krasniqit (i cili pohon se kishte qéndruar né making né pritje t€ kthimit t&

Galanit) dhe déshmive t& Hasanajt nuk &shté sqaruar; nga ana tjetér nuk &éshté vlerésuar

fakti se fémija nuk ka njohur t& pandehurin si njérin nga dy burrat qé kishte paré duke




Pérsa 1 pérket provés C), kjo ka lidhje me elementin faktik sekondar mbi t& cilin mund t&
bazohet njé supozim né prani provash t& tjera (t¢ fakteve primare apo sekondare) té cilat

sjellin t&€ njéjtin pérfundim té provave.

Bazuar né Nenin 427, par. 2 né lidhje me Nenin 403, par. 2, KPPK, mund t& arrihet né
pérfundimin se Gjykata e Shkallés s¢ Paré ka béré shkelje thelbésore t& rregullave té
procedurés duke pranuar déshming e njé té dyshuari pa ndejkur formalitetet ¢ parapara né
rastin ¢ déshmitaréve bashképunues dhe duke Iéné ménjané rregullin e gjykimit
pércaktuar nga Neni 157, par. 4, KPPK. Rezultati i késaj éshté gjithashtu edhe njé
pércaktim i paploté i1 gjendjes faktike.

Pér kéto arsye, bazuar né Nenin 25, par. 1, nén-par. 1; Nenin 26, par. 1; Nenin 420, par.
I, sub-par. 3; Nenin 424, par. 1, KPPK, Gjykata Supreme vendos se Vendimi i Gjykatés
s¢ Qarkut né Pejé/Pe¢ i datés 22 gershor 2007 (P. Nr. 537/2007) anulohet dhe lénda
dérgohet pér rigjykim prané sé njéjtés Gjykaté t& Qarkut (né pérputhje me Nenin 428 dhe
429, KPPK).

Shpenzimet e procedurés sé Shkallés s& Dyté mbeten né barré té buxhetit t& Shtetit, sipas
Nenit 99 dhe né vazhdim, KPPK.
Statuti i t& pandehurit éshté miratuar me njé vendim té vecanté, duke e véné até né arrest

shtépiak me qéllim qé té sigurohet prania e tij né seancat e rigjykimit.

Ky Vendim éshté marré nga Gjykata Supreme e Kosovés
daté 2 gershor 2009 Prishtiné/Pristina
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